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networt only on an unbundled <as oppoeed to • combined) basiL In other wardI. alpes

BAvr, I 25t(c)(3) does not permit a new entrant to pu'Cbue asembled platforms of J,
combinednetwork ck:mentl (or .'eaerc:ambfDlUon ofclements) In order tooff. campetitJve :

I

telecommunieationa semc:es.1S Accordinl to SAvr, 10 permit thii and to require aa:as to I
already-cDmbined network clemenCl at COII-bued rates for unbundled access would deItroy the I

I
I

careful disainetions wbich C<X1FCSI established illH 2n(c)(3) and (4) between UDbuIded II
elements on the one band and the purctIUe. for raafe purposes. ofan incumbent's emirc retan

services QD the other banelt6

SAvraIIo arpes that the EiIlUb Clralit YlC2ted tbc FCC requirement that incumbent I
LECaotrer COIDbined DetMII'k clementi to ocher providclI ....at because the authorit)' to

impasc that requirement was resemcl to the 5... but rather because lthe rules) CXJUId not be i
'squared 'Wftb,' and~ 'contrary to: the Telecommunicatioas Ad. d 1996.-" UncIa'the

Supremacy Cause of the U.s. Constitution and the cb:trine of preemption, argue, SAvr, the

Elpuh Circuit'. interpretation of the Ad is equally appticable to the StateL Consequently,

usens BAVf, the Board cannot impale a like cooditJoa upon the Company in VenDQllL11

I do not agree. The Board is not preempted by the Act from taldn& action in Chis

respect. the Efgbtb Cra.ait's decisioa went to Ihc validity d FCC rules and tile nature 0(FCC

.authority WIder the AI:!. To the Cltent that the Court considered Stale authority at all, it

observed that Stales retain independenl power to deYcJop interconnection and accaa

requifements.19 The M rec:IOIJ1ira that rolc U the States; 12S1(d)(3) expeulyproridea

(3) PREsalvAnoN OFSTA"JB ACX2SS UOULAnoNS-In praaibin. and
eaforc:iq n:auJadCIIII 10 implement tile requiremCDII r1 tbis section. the
CanmiaiGa Ib8II nat preclude the enfon:emeDt d any replalion, order or
policy~ I State CIOIIUDlaion tbat -

(A) estIbIfIba accas and intcrconnecdon obJfptJons of local
exdIaI9 carrien:

(8) "..... ., with cbe rcquirementl of this section; and

13. Haa die tena, lJNB.P, or .......... _&wart cIemID& plalfona.·
16. SAvr IfZ3t41J1at 2, 7-9.
17. /II." 1.2

tl./~

19. Rcbcarilll Order at 106. .



20. EqIh .....
21. E..Lds ........
2Z. A.' •• ., IU'~ wiIhiau..".ot ill........autbadtJ. No put)' iD

the curntIIl..DI dIII _ of auIIidc 1M of
~......"

23. 4 AIe:ie." -. 1'. LoIeI," U.s.LW. ClS, 4629 (19M); St:1an..rwi1t4.,. ANR1fprliu CD. ..,
AMf~ "". 10.s.a. l1~r tUG (1->- .

24. ~., lAwirirrw, 451 U.s. m,7<46 (1.1): II...., 64 U.s.LW. at.us;L 1lJIIL
AMEJUCAH CoNmnrnOHALLAW 16-1' at4".. (2al l.a).

(C) does not lUbltantiaUy preycnc implemeDl8doa do die
requirements of thilledlon aad lbe JNI'P*I~ tbis part.2D

In addftion, H 261(bHc)~ the Ad state:

(b) ExJmNoS'rAuRSOUL.\11OMI- Nodain& In tbiI put IbIJl be ClCalU'UCd
to probIbit any~te commjSlioa from enfordn. repJations pac:nbedprier to
February a. 1996,· or frem prescribinl rcpllUona after lUCIa date d enaetanent,

. in fuUDJinltbe requircmcnu of dIiI part, If such rcpJatfcm~".,,...,. 7 II

.IhepvviIIons~ this pan.
(e) ADDmaNALSI'A11! Rr.ouIRIiM&H1'I- NothiDIIn dill put predudes a

Stale from impasIn. requirements ClIla teJccammunicadaD aurier for inIrUtate
seMCU that are peCC8'ry to funJIcr competition In the prariIian f1 tdepbone
~~«~a~.~u_~~~~~~

...,.,."",,,.,. this pari « the CommIIIion repIationI to implement thiI
part.21 .

These sections estabIIIb CoqrasionaJ intent not to preempt access aDd 1mercoonec:tiOll

requirements adopted and enforced by Scates, unlealbe state requirements are iDcanIislent

with the Act.

The SUpremacy Causc (Art. VI. d. 2) ofthe United Statca Canstiturion prcwidcl rbc

federal government with the power to preempt state llw.22 To detennfDe whether a lI.ate

statute or regulation is pumpted by fcderallaw, the fundamental inquiry is whether Congress

intendedto preempt the lUte.23 1bfJ inquJJy M ••••utI'with the bIsic assumption that

ConJP'eSI did not intend todllplace stale law."2A ThiI presumpticm apinIt precm~ODis

especially stronawhen Ccn&n:a bat legislated In ID area historic:a1l)' subject to Raw_tlon by,.
the stales: -we 'Itart with the a1UDptiOll that the historic police powers of the States were Dot
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2S. M••_. '4 U.s.LW. a• .e629(..-.,., 1/. s.wF,aw.. (Ap.. 331 V.s. :lIS. 2!0 (1947);
CipGIlGfw Y. LiJII'I G,.,. 1... 112 I.Q.... 2518 (1992)-

26. L nu....... I6-2S at.l Ll4;8duI....... 101s.a at 1150.
rT. /4.; L 1lUIE..".•• 6-25 -* 41 ..1••
21. Sdn........1.s.a. ..J~1.. 1'RI8E,.".. f 6-25 at All a.14.
29.~, Ie. 1.0. a' 1150-1151; L TItIE..... t 6-25 at.llLl4-

JO.~ 112s.o. 112611{dlatioalominecf);IH"~," U.£1..W.lt 4619.
31.M~ 64 U.Si..W. a' 4629.

to be superseded by the Federal Act unless that was the dearand manifest PU1pOle c:l

Coapas....%$

Courts customarily treat preemption u falUnglnto one of three pneral categories 

express preemptian. implied preemption, and CDnf1iet preemption - although, u ProfCSlOt

Tnbe notes, the categories "'are anythil1l but anaIyticanyair-dlbt.,.26 'lbe first cateFIY.

apress JfteIDption. emuwhen ecnar-nprasIystales Jtllnrcntlan to preclude scate

acdon.21 Implied preemption is found when the IttUClUte or objecdYel of federal·law

demonstrate that ConFess intended to preclude lWe law.a ConOid preemptlon results wilen

stale law ae::tually confUdIwith federalllW, either due to the physical impoalbillty ofc:omplyina

with both II. or to a Slate regulation obsaructflll the accompJlduncnt 01 1M fuJI objectiYes rI

Congrea.29

In recent de':iSiom. the United Slates Supreme Court bas lOIIlewbat tnxICated tbis

traditional three-pan preemption anaJysiL Spedfically, the Ccun has noted tbat:

When ConpaI hu considered the lsJue d pre-anpdoll and hal indudcd in the
CDBCled IcJil1alicn a provision c::xpIidtty addraIina tIIaI iIIUe, and wileD that
provision provides a-reliable iDdIdum rl ccagrasional intent with respect to
state authority,· "'here is no need to infer congressional intent to pre-empt state
laM from the substantive prorisiOQl'" of tile leafslatiarJ. Such reuonJna fJ a
variant of the familiar principle of~U1Ibu at nduflD aIIIriu8:
CoapesI' eaaCbllCllt of aprcwiIioa defining the pre-emptive reach of a lIalute
implies that matters beyond that reach are DOl pre-empted.30

When Conpas10 includes an aprea preemption provision in itllqislatlon. a aJUIS

must of counc c:onsuue that scatutocy IaJJIuaIe to detamlne Ihe scope~ that preemptJon.31

This exerdIe in statutorycoastruelion lIlUIC be informed both by the ultimatepi~

a.scertaininI Conpasional meent iDd by lIle presumptfoa apiDlt preemPtion, a JftIUIIlption
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that (u Doted above) Is pantc:ularty powerful when Congreaa has legislated in an area

historically subject to repllatioa by the state.32

In c::onaiderina the overaJJ scope d preemption implied by the IUbiedions of H :1St and

261 quoteda~we must bear in mind that State access and interconnection polidea need

only be -cxaistent with" tl1e Ad.33 1boIe eJpIUS prorisions convey In unambipous tenna tbe

ConpudonaJ intent not to broad)'p'CCmplAlte aclion. IDSIead, thOle provisions

demonstrate that atales have primary jurildic:aion over inaen:xxmecalon and aeeea. and are

preempted only fran Imposina requiJ'emeDU that arc incansiaenl wflb relevant pnMsioas c:l

the Ace and FCC repiations.1bfI candUlion II in keepiDawith lhe Supreme Court'.

command in CJpo/ltJM that".•• we mUll CXXIStrUe dlele poviIians in UIIIt d the preswnpdaa.
apil1lt die pre-empliaa~ stale police power rcplatiOlll. 'Ibis paumpdon reinforces the

appropriateness ofa.narrow readDa 01 (the ICaIUtbry pn:empdcn prorision]."34 1biI is aIIo in

keeping with the c:ondusion that "consilient with.. does IlCl require tbat States implement

regulatory policies that are idCDticai to those that wi1I prewil at the FedetalleveJ.35

Finally. I note that SAVI"'. reading f1 the Eishth Circuit's inteq:ntatfoa eX f 2S1(c)(3).

taken to its logical extreme, wauId lead one to conclude that the Act mntains an outri&bt

prohibition against UNB axnbinaticn There is no support for this condusion. either in the

Eilhth Circuit Dec:iIion or in the Ad itself. Nowhere ill either is there asugestion that LECI

or C1.ECI may nat voluntarilyqree to combine tJNEa or tbat such • practice is unlawful The

Eighth Circuit Deciston merely Itatea ttw the FCC cannot require IUCh a praetice.36 At thii

time I do not reach the iIIue ahrhclher it would be appopriate under Vermcna taw to require

BAvr to t!Ombine tJNEs. but I do c:anclude that sudI a decisioa maybe CDnIistent with tile

32. 14. at 462.9 4610.
33. SIDaD c.a...- iIIClIuded ia dI8,.... pICJWiIbaI apIidIIy dID jnc.."...at

date audIorit)". eM -..01 ..,... .p dbytlll ot po...... wida diI
ca.••nalMllaa.. • lid to 'Rille ofeaaare bdeIIl aid IafoIDdby-III'OIII
pR tJoe ill lids tIUIldstaricaDy IIJbject to repJadn by till 1tI~.6C
U-S.LW 462.9;~. 112.s.0. a' 2611.

:w. Ci,G 112s.o. .. 2611.
35. Sec &I....."...,.Dwt--FMJJ, -. E.I'.A..12 P.3d 451 (D.c. Or. t996)\m""l wiUl- daea

IXJl rcquIm~~ ..., tror CDIIIpdIbiIItJ). Note - tbal, ia ,be Rebeaq
Order (al -.aa7).'" EIpab 0radI1aCba co.......

36. R.....IOnIer at 111
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purpose of the M to promote competition in the market for Jocal eJchabge service. For all

tbae rcuons, Iamc:Iude that neither the Act nor tbe Slatllb Ciralil', decilicn precludea the

Board from c:onsideriDa whether it II apprqxiate (or SAVT to mate available ccmbined

network elements for requcstinB CLBCs.

37. BAvr II1VJ8 at 15, ci",IQfIMI VriIitia BtL ". FCC, 120 F.3cI753 (leh CU. 1997) aad Relaearial
0zeIR.

31. 1&
39. SIIIU 1J. ,....,..,.. No. 96-31'7 Sip Op. II 3 (Vl. S....Court. Dec.~. 1997).
10. 1_,.~ 156VL" 311(1991).

4L r,.,....,. GdiwQac ire( -"155 VL at 265 {199O);s.-v.su.-, 15t\1t.*-"1'~
1..a. 141 (1992). .
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SAvralso~ that AT&Tand the DPS are pn:dudcd under the doctrine or
collacera) esrcppd (illue predusion) from raiIInJ UNE-platferm issues in tbis doctet.37

Spcc:lfic:ally. SAVI" arpcs that "1hJmna UtipCed and IaIt the issue ofcombined network

elementl before die EJFdI Circuit, the doctrine r1 issue prcduslcn mandata that lhe [CLSCa]

not be permitted to reUtipte the same bsue before the Board.-31 For the fnlODl that fob,

I conclude that the gutIesare nat barred from rafsinI che questim «the Baud'. authority 10

ccnsider UNEcambiaadOlL

Before p-ecIUdiDI relitiption ofan issue, a coun must "examine the fint action and !be

treatment the issue received in ito"l' Also. U propcx1CDC. SAvr bas the burdeD of e.stablisbinI
that the prior Utiption ban the parties from raiIinIt and therefore the Board from conSideriDa.
whether the Baud has authority oyer the proviIionIna d UNE mmbinauODL40 1be Vermmt

Supreme Court hdd. in 7'1qGIIiG" v. GdiIIrOtpnize(. Int:., that the appUcaticn oI-1ssue

prcdusico" in¥oJves a determination d fiYe faaen. 41 For the purpoIeS fA this analysis. I will

focus .first upoa the third factor ICt out In 7>9Mier- that is, is thc issue the lIUIle • the oar

previously litipted1- bereft JooaaaII die other dcmeIIl&. AbIent a demOllltJ'alicn that tbCre
is an identity d isuca betwccft the quesdma of Boud autbarity beina railed in tbiI docket aDd

the istucs raised fa the Bptb ClraIit cue. collateral c:stoppeI cannot bar conaideration of die

Board's autbcday.
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In their uauments on preemption (a1rcadydilCUUed).thc parties confront the question

«whether the iIIue raised in thiI doc:ket is the same u that which was takea up in the earlier

action. AT4Tand the DepIltmcnt CDltend that tbe BJbth Circuit ruled on whether the FCC

was justiBed in deYeiopiDi its unbunclina fepd.dons. They also arpe that tile Court never

c:onsi~ the Slate role·in the unbuDdlina process. F'maDy. they contend that. bad that

question becD considered, me eoun..diIcounc on the point would have been dicIIJ only and. •
1Ucb. ineIIenlial co ilS hoIcIn&- SAvr, 011 the OCher hand. arpes that the EiJhtb Circuit

Decision was DOl jurildtetlooal but, rather, dispositive an the substance f1 the issue. wben.lt

conduded that maDdadna UNB cambiDalJans II inconsistent with I 251(c)(3)~ the Ad..

In its Rehearin& Order, die Ellbth Circuit ruled on two illues that are releYIDt to the.
question before the Board DQIr. ane, the FCCI authodrywith rcspecc to unbuncIinl aeneraDY
and. two, ita spedftc,proposal for network dement WIbuIldUDg pracdca.42 The Eilhth Circuit

expressly characterizes its inquiry as tbe review d a fmal order issued by the FCC punuaJlt to

federaJ statute.4S 1D the auTenl docket, it is the Boarcrs authority. and not the FCCs. that ~ at

issue.44 Here the Board must CORIiderwhether the Act accordinJ to the EatJth Circuit

Decision preemptS it, IdincUDder state authority, from consideriog UNB c:ombiDatJon...

Accordingly, die isIue is not the same as that addrtsSCd by the Eighth Crcuit and cdlaterat

estoppel does not appIy.45

42. OIlIer "".".......willi tIU....cllrilatiDaof_EiIbda CiIaIitIR.-.naa0rdM
See, ..... 111 .,.,...,. .,..e-~LLCftlra:6itNliwc fl/iIrIIIr:tR.........
c:D'ldWav. MIl"''''' GlBNtlllllile ,.".MIlc:....ftt1{.~1IIc.,"om~ II{
MiciIit.... Mf$IJ • PalIks.mc. Ca ''';'.e-No. U-115st. Order ol1lZ&9l. .1 4-6.

43. pet • iIIa...192.
..... Itllca • ..., toc:DllCUl1UllJClCl·.r...... a--.

' .... abe antIII R:C ofJllop.-d _......-.aDd,.,..... ofOperatioul

SupparI.,..... (Oa)--"*"pIG.I ••assClDItI'" mst ....tba.
<&S• .u-a till illi __iD~..CllCadIcI

dien at 2hp , to" tboro l q1EfctIymaftlu oI..
raw'••elr.__ (I)'" d _ _ ...............• ,."., prit1iIJ wiIIIaJMlf1i11
1M.".,.... 11111... iIMIINI-.yollM __putiIIu 1ha1 putid fa... EiPda
an.it CIlII, _.1 firIIATAT. Ma.SpriIII. Bel A.11"Iic; 1MDe,.,.....Dot. perIJ.
nu...~- II _ (2) INtI••/f1ttJlJwlrwtl- 1M...... ....... to ....
facIar .. tIIep..,a dial P ••ppluoalJlD _ ..wIaicII.....It"aIMS _daI to Ihe
raoJutiJD c( UID pdDr~ $M,..,., SIt* .. ,.....,. No. 96-317Slip Op. • 3 (Vt. S.._ ClOaIt, Dec.

5, 1997); ...tt.lIItrIt.l'" Vt.136. !38. 474 J\ld. 90. 91 (1984);~ ".~ SoutInMI
(~.)



45. (...ClDIIUDPM)
s..,••.., l1IIiM, No. 95-275 SlIp Op. (VI. Cnrt, .,.,31, 1996);'".A,p6i='"ofc.mr, 155
VI. l52.1S1 (UJO). No,.,.,Iau...... tbl ReIIIarbIIOnIr:rwu ..allalJadla-&;....-, ...
lila.. tbo..01 aa.cr. audIorily_ 8Dl8ddr••IEd,1his III 11_~ ·(4) n... ...".
..""'CW ,. ill ............. lam..,.....w dIallbele fII1IlIIII,.
oppadUalty to dIiI__ ill die priar pre~fI." Far dill utkaIated UIIdII' 1IIiId
". WII_ I •• ld DO~1D
Ii~die aaIIIcIrUy .. dill (5) .,., r t .,..., __

,•• 1..DOl pe_ ... lUI appIk:a"-olCIIIItIaI ' ill ddapRl~;.wouId he fair,.... I. II
the·Bolad'i audIari&J ID OOJIIider tIUa.....DIIY8r t.u raiIad 1IDdIDOIr.

ot6. AT"T 1/DIJIat 25-21.
47. DPS l/.I.WIatl6-lI.... die DPS'.1aIicpi Fnr.dial..aYaiIaWI"orUNE~"
JJIVG*~ ... tbuatbe ......pd. AlddltimD,auaia.. _ ....... .....,•• ,et .... d
ill ............
.. RAW~ at 11. IlL 26. n.Ccl.,. ., ........,dIaI·PreP......,. U. ltatell1lt1lDdty10

me..... ltJNEawW·IiaaIJ 30 V.s.A. H 2m &ad D ••••-
49. "--I Order a, "Ie. lAt c:Ieuty dIa& dda ClI*'lrlliDa • DOl ....... u (iadinadaat, ....

DPS I1JUCI. oaIIUDIUNB wmIIiaa 1IOUt JlIOII'I* CDIIIpetitioJL DIS, 1IJ3I9I. at 16. ...,. ill
the maaat of.Ic~polidu (c:ompecitM Of othuWe) will proIII)le tbe puWJc..... die Ba.nl

(CDIdimwd )

IV. BoMp AtmtoBm UNDg Sl'AD LAw
There .. no dispute aDlona the p8J1ieIlbat. if the Board is not preempted bf the Act or

precludedby federal case law from orderi..UNE combinations, exisdnlltate statutes and

precedents accord the Board sufficient authority to~ 10. AT&Tcites 30 V.sA • 209(a)(3)

and rhe Board's Februaiy11, 1986, Order in Docket 4946 in support d itllJ1UDlent.46 The

DPS relia primarilyexs the Board's May19. 1996, Order in Pbue I of this doctet wbeD it

assertI that the Board CUITeDI1y bas authority to require UNE combinations. and It ...,

sugests that Vermont's general policies in fayor c#. the competitive deDyery of

telccemmunicadom services. as set out In 30 V.SA II202c(b)(2), 226b(b)(9), and 227ao.

tunhcr support its position.47 In contrail, BeD Atlanticdoes not even reach the question,
I

instead arpina only that the Board is preemptedby the Iv:J. and the Sptb Circuit's

dec:ilian."
I conclude that ailting Vennont atutel and cue law provide the Board suffideDt

authority to conIider the questions awroundinl UNB combinatiODL 1be anal'" of tbe

Board's legal authority~o implement rules and procedures for the competitive delivery d local

admngc services" that was performed in Pbaac I or this docket laY'thil question to rest. I

refer the panics to that discussion: there is no need to repeat It here.49
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For the foreJOinl reucn.1 CXlDdude that she Board II not preempted by federal law or

precluded by abe Elpth Oradt" ReheariDI Order fraD aaminma whether inalmbent I..ECI

sbouId be required to offer combined UNBs to competitive providers. In addJtion.l CClDdude

that. under current sw"law, the Board bu the authority 10do so..50

It is therefore DecaAr)' to addraIlhc factual and policy issues related to UNB

c:ombinatioal. SbouId evideuce aDd testJmony en me laue be preseDted? Ifso, IhouId tbe

question be cateII up in tbta phase d the docket « In I lata- one, or in anocher docket

aItoaether? I clrcct tbe parties to file. with tbdr CDIIUDerlll 011 this~ for decilion.

recommendatioal for how to p'OCeCd in tlail matter.

'Ibis~ fer decision has been sened an all panics to this plQXedil1l in

aa;ordance with 3 V.SA I 811.

DATED at MontpeUer, Vermont, thiI day m ---J. 1998.

Frederick W. Weston, m
Hcarin, 0f6cer

49. (_ CIl"'i''''
iI adreIy wltWa ilallllllail)'w».s it ClDIIIiden wllelher the ...uahiIityofUNE mmbinatioalwiIlllrWlbat.....

so. n.. J_ .,......twf O" ,. .
.....%1.1 ("-D, O'). I.CllDIIIId ~CkuIa ....
...............JlCC• .,.. hID..,...iIa_ ..s
caoa. u ••Jca••dlddla& ..lI~to Rr ...
~OIaIit,""""'of......be---.l."""""ol""__ J..-..tIIe
ne,.,...1bI1111DIbRIlilItII"tlda ha audaorilJ to aaWerdIe.--.· ,..u.,...0.,
JIIOjiI:.I.....,.. 3f1JfJ4, at 35, -maa10 Ioaw l1IiIiIiIJ....,. FCC, Na...ml, 1mWLCH01
(JIIIJ II, U97).
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Artest: __~ ~ _

aert of the Board

) PuBucSEavtCl!
)

________-J) BOARD

)
) OF VEaMONr

-------->

NDti«,.,.IIs ire 77air~ iI-'jlcl1O IWiIiaft tfwl.JuJI--.~..,.".".,10

nDtify 1M a.tc tl/dw/bnl tJ/MY II!cIuUaIJmin, ill ,..,.....MY JUCIIMl')'COI"~",., IMIfIIIIIL

YJ.OmA

ITls HEJlEBY ORDEIlPD, ADJUDGED, AND DECREEJ) by the PublIc Service Board of the

State of Vermont that:

1. 1be condUlioas and recommendations d die HearinIOftic:cr are adopted.

2. 'Ibe Hearinl Omccr shaD set a procedural schedule., hear evidence, and issue a

recommended deciliOll for resoIvilll the factual and poIIq iaues rei_tina to the prOYiIioa by

incumbent local adaan. companies 01oomblnationl of unbundled network elements.

Dated at Montpelier. Vermonl. thil day eX • 1998.



Document Name: UT-960307 - Commission Order Partially Granting Reconsideration

BEFORE THE WASIUNGTON UTILITIES AND TRANSPORTATION COMMISSION

In the Matter ofthe Petition for Arbitration)
ofan Interconnection Agreement Between) DOCKET NO. UT-960307
)
AT&T COMMUNICATIONS OF THE PACIFIC)
NORTHWEST, INC. and) COMMISSION ORDER
GTE NORTHWEST INCORPORATED) PARTIALLY GRANTING
) RECONSIDERATION
Pursuant to 47 U.S.C. Section 252. )
.......................................... )

I. INTRODUCTION

SUMMARY. In this order, the Commission concludes that it should not delete contract language
obligating GTE Northwest Incorporated (GTE), to provide combinations ofnetwork elements at
TELRIC This Commission uses a Total Element Long Run Incremental Cost (TELRIC)
methodology in setting prices for network elements. prices for network elements.

PROCEDURAL mSTORY. The Commission issued its final order in this proceeding on August
25, 1997. In part of the order, the Commission declined to remove contract language obligating
GTE to offer combinations ofelements. The Commission rationale was that the issue relating to
element combinations Ossue 31) addressed only the scope ofAT&T Communications ofthe
Pacific Northwest, Inc's., (AT&T) ability to combine elements rather than any obligation GTE
might have to combine elements for AT&T.

GTE filed a request for Clarification or Reconsideration on
September 4, 1997. GTE asserted that it, in good faith, understood the Arbitrator's Report as
requiring GTE to offer element combinations and, as a result of that understanding, GTE
negotiated contract language to implement the Arbitrator's decision. GTE asks the Commission
to treat the language as "arbitrated" language rather than "fully negotiated" language. In that
context, the Commission would be requiring GTE to offer element combinations.

GTE then asserted that the requirement to offer element combinations violates the Eighth
Circuit's July 18, 1997, decision. That decision struck some portions ofthe FCC'S Order No. 96
325 relating to element combinations. The Eighth Circuit, on reconsideration of its first decision,
issued a second decision on October 14, 1997. The second decision struck additional portions of
the FCC's order. After analyzing the second decision, the Commission called for additional
briefs.

Both parties filed opening and reply briefs. GTE also filed an objection to the two exhibits
AT&T attached to its reply brief. (The exhibits were copies ofdecisions from the Idaho and



Texas commissions.) When AT&T replied to the objection, it attached a decision from the
. Alabama commission. AT&T later submitted a January 28, 1998 decision from the Michigan

commission. AT&T replied to GTE's objection on January 6, 1998.

STRUCTURE OF TIllS ORDER. In this order the Commission first rules on the objection. It
then decides whether it should treat contract provisions relating to element combinations as
arbitrated language or fully negotiated language. It decides to treat the language as arbitrated, so
the next section addresses the impact of the Eighth Circuit decisions on the Commission's ability
to require GTE to offer combinations ofelements. The Commission then considers the issue
from a policy perspective and decides in favor of requiring GTE to offer element combinations.

II. GTE's OBJECTION

GTE asserts that it was unfair for AT&T to attach the decisions to its reply briefwhen it could
have attached them to its opening briefand given GTE an opportunity to respond to them. It
responds to the exhibits by asserting that factual differences make the decisions irrelevant as
precedence for the Commission's decision in this case.

The "exhibits" are legal precedent rather than evidence, so they are not part of the evidentiary
record and there is no basis for an evidentiary objection. There could be a fairness issue if any of
the decisions were critical to this Commission's decision, but they are not. The Commission has
GTE's comments on factual differences to help guide it in assessing the weight it should give to
the other commissions' conclusions. (The same reasoning applies to the Michigan commission
decision.) The Commission overrules the objection.

III. THE ARBITRATEDIFULLY-NEGOTIATED ISSUE

In AT&Ts reply to GTE's request for reconsideration, AT&T states that "[it] has never suggested
that the Agreement's provisions regarding element combinations were negotiated...". There is no
apparent dispute that GTE read the Arbitrator's Report as imposing an obligation to combine
elements for AT&T. It would be unfair to GTE to treat the language as fully-negotiated language
and it would be unfair to AT&T to strike the language as a mere proposal. The best solution is to
treat it as arbitrated language and resolve the issue on its merits.

IV. TIlE EIGHTH CIRCUIT ISSUE

J. GTE's Argument. The Eighth Circuit's first decision vacated 47 C.F.R. S1.31S(c). That
subsection required incumbents to combine network elements for new entrants.

The Court, in its second decision, unambiguously ruled that an incumbent has no obligation to
refrain from disassembling combinations ofelements:

Section 25 1(c)(3) requires an incumbent LEe to provide access to the elements of its network
only on an unbundled (as opposed to combined) basis. Stated another wayt §2S1(eX3) does not
pennit a new entrant to purchase the incumbent LEe's assembled platform(s) ofcombined



network elements (or any lesser existing combination of two or more elements) in order to offer
competitive telecommunications services. To permit such an acquisition ofalready combined
elements at cost based rates for unbundled access would obliterate the careful distinctions
Congress has drawn in subsections 252(c)(3) and (4) between access to unbundled network
elements on the one hand and the purchase a wholesale rates ofm incumbent's
telecommunications retail services for resale on the other. Accordingly, the Commission's rule,
47 C.F.R. § 51.315(b), which prohibits an incumbent LEC from separating network elements it
may currently combine, is contrary to § 25 1(c)(3) because the rule would permit the new entrant
access to the incumbent LEC's network elements on a bundled rather than an unbundled basis.

Iowa Utilities Board v. FCC, Order on Reconsideration, slip op. At 2 (Oct. 14, 1997) (emphasis
added).

This Commission must follow the Eighth Circuit's ruling because it took effect on October 14,
1997, and the Supreme Court has not stayed it. The Eighth Circuit is the single circuit to review
the FCC's Order No. 96-325. Its ruling applies nationwide.

2. AT&Ts Argument. This Commission has independent state authority to:

_Prohibit GTE from separating existing element combinations unless AT&T requests separation,
and

_Require GTE to enable AT&T to order combinations of elements in a single order unless
AT&T requests otherwise.
The authority arises from:

_The general state policy in RCW 80.36.300(2) to "maintain and advance the efficiency and
availability of telecommunications services" and RCW 80.36.300(3) to "promote diversity in the
supply of telecommunications services and products" in the state.

_The specific authority in RCW 80.04.110 to determine "adequate" and "efficient" practices for
telecommunications companies and also to "correct" practices that "tend to stifle" competition.

_The prohibition in RCW 80.36.170 against unreasonable prejudices and disadvantages.

The Commission should exercise its independent state authority because a failure to require GTE
to offer combinations ofelements would forestall competition in a way contrary to the public
interest. GTE proposes to run jumpers from the main distribution frame (MDF) to the collocation
space, and from the switch line card (port) to the collocation space. That would require the new
entrant to cross-connect the jumpers to combine the loop with the port. The extra connections
would escalate new entrant costs and create service problems.

lbis less efficient approach would violate the Act because:



The Eighth Circuit ruled, in its July 18th order, that § 251 (c)(3) does not require a new entrant
to own or control any portion of a telecommunications network as a prerequisite to obtaining
network elements.

_Section 251 (c)(3) requires GTE to provide nondiscriminatory access at nondiscriminatory
tenns.

47 C.F.R. § 51.311, which remains effective, requires incumbents to provide a quality ofaccess
to unbundled elements at least equal to the quality of access the incumbent provides to itself.

On the other hand, Commission action favoring AT&T would not violate the Act. Section 60l(c)
states that the Act does not "modify, impair, or supersede" state or local laws unless the Act
specificaJly preempts the state or local law. Similarly § 251(d)(3) prevents the FCC from
precluding state commission actions which (A) establish access and interconnection obligations,
(B) are consistent with § 251; and (C) do not "substantially prevent" the FCC from implementing
the Act. State commission action favoring AT&T would comply with § 261(c) because it is
"necessary" to further competition and "consistent" with Congress' overall objective ofa rapid
transition to competitive local exchange markets.

Resolution. GTE correctly noted in its reply brief that the Eighth Circuit did not believe that it
reached inconsistent results in its resolution of the "sham unbundling" issue in favor ofnew
entrants and its resolution of the "element combinations" issue in favor of incumbents. See Iowa
Utilities Bd. v. FCC, 120 F. 3d at 815. The court stated, with respect to sham unbundling, that
the new entrant could obtain all of the elements for a telecommunications service from the
incumbent. It then stated that, when a new entrant obtains elements from the incumbent, the Act
does not require the incumbent to combine the elements into a service.

Under the Eighth Circuit's interpretation, the Act contemplates access to network elements under
element pricing (e.g.TELRlC) when the new entrant, rather than the incumbent, combines the
elements into services. Otherwise, the new entrant is obtaining a service for resale and the
wholesale discount applies. The "carefully crafted" distinction between access to elements and
resale ofservices ensures that incumbents receive compensation for doing the intellectual and
physical work necessary to create services from elements.

Compensation is, ofcourse, a pricing issue and state commissions, rather than the FCC, set retail
rates for local services and resolve interconnection agreement disputes for element prices and
wholesale discounts. 47 U.S.C. § 252(d). The Eighth Circuit's decision to vacate the FCC's
combination rule makes sense because the FCC cannot ensure that the incumbent will receive
compensation for the work necessary to create the combination. However, imposing that
limitation on state commissions is not necessary to preserve the access/resale pricing distinction
(compensation for the work necessary to combine elements) because a state commission can set
element prices to ensure that the incumbent receives just compensation for creating any
combinations the state may require the incumbent to offer.
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As a practical matter, incumbents do not offer "sub-services" (like the local loop and port
'Components ofbasic local service) for a new entrant to acquire and resell in lieu of purchasing
the individual elements. It may be necessary for the state commission to require incumbents to
combine some elements because it may not be technically or economically feasible for new
entrants to perform that w~rk. In those cases, the state commission ~ould fail to achieve the
primary goal of the Act (competitive local exchange markets) ifit did not require the incumbent
to offer the combination. It does not make sense to construe the Eighth Circuit's decision as
prohibiting state commissions from achieving the overall goal of the Act when they have the
ability to do so'without thwarting the secondary goal of the access/resale pricing distinction.

State commissions, unlike the FCC, also have authority under the Act to implement state policies
to the extent the policies are consistent with the Act. This commission has an obligation to
implement Washington statutes governing quality ofservice and incumbent discrimination
against new entrants. To the extent those statutes create a need for incumbents to offer element
combinations, the Commission must require them to offer combinations to the extent the
Commission is able to do so.

The following factors compel the Commission to resolve the pending issue in this proceeding by
requiring GTE to combine elements from the Network Interface Device (NID), to the switch:

Feasibility. GTE's proposal to run jumpers may be "possible" to accomplish, but it is not
desirable from a technological point ofview because it requires extra connections (i.e. extra
potential service failure points) and coordination between technicians from both companies (i.e.
more potential service failure points). It also is not desirable from an economic point ofview
because it would increase costs for both companies. To the extent AT&T bears the extra cost,
GTE's proposal would make it more difficult for AT&T to enter the market. To the extent either
company passes the extra cost on to its customers, Washington's consumers will suffer.

Consistency with the Act. Rejecting GTE's proposal is consistent with the Act's access/resale
distinction because the Commission can provide GTE with just compensation for the work it
performs in combining the elements. Adopting GTE's approach would not be consistent with the
overall goal ofa rapid transition to competitive markets because it would hamper entry. The
solution most consistent with the Act is to require GTE to provide the element combinations and
set element prices to provide just compensation for the work GTE performs in combining the
elements.

Washington's Discrimination Statute. In Washington, incumbent telephone companies are
prohibited from treating themselves better than they treat new entrants. RCW 80.36.186
provides:

Notwithstanding any other provision of this chapter, no telecommunications company providing
noncompetitive services shall, as to the pricing ofor access to noncompetitive services, make or
grant any undue or unreasonable preference or advantage to itselfor to any other person
providing telecommunications service, nor subject any telecommunications company to any
undue or unreasonable prejudice or competitive disadvantage. The commission shall have



primary jurisdiction to determine whether any rate, regulation, or practice of a
telecommunications company violates this section.

"Service" is used in its broadest and most inclusive sense.
RCW 80.04.010. Network access through the purchase of network elements is a "service" under
RCW 80.36.186.

The statute essentially splits incumbents into a hypothetical wholesale operation and a
hypothetical retail operation. The wholesale operation may not discriminate against a new entrant
either with respect to another new entrant or with respect to the incumbent's retail operation. This
includes providing network elements to the retail operation under more favorable terms. Ifthe
incumbent's wholesale operation provides the incumbent's retail operation with direct port
connections, and connects a new entrant only through jumpers, the incumbent has violated
RCW 80.36.186.

This result is consistent with 47 C.F.R. 51.311(b), which requires incumbents to provide access
"at least equal in quality" to the access they provide themselves. The access that GTE proposes to
provide would not be equal in quality to the access it provides to itself because it would be
through jumpers rather than direct connections. GTE's proposal would violate 47 C.F.R.
51.31 1(b).

Quality of Service. Section 252(e)(3) of the Act specifically authorizes state agencies to enforce
state quality of service standards. This commission regulates the quality of service provided by
telephone companies in accordance with RCW 80.36.300, which provides:

The legislature declares it is the policy of the state to:

(1) Preserve affordable universal telecommunications service;

(2) Maintain and advance the efficiency and availability of telecommunications service;

(3) Ensure that customers pay only reasonable charges for telecommunications service;

(4) Ensure that rates for noncompetitive telecommunications services do not subsidize the
competitive ventures of regulated telecommunications companies;

(5) Promote diversity in the supply of telecommunications services and products in
telecommunications markets throughout the state; and

(6) Permit flexible regulation ofcompetitive telecommunications companies and services.

It would be particularly difficult for the Commission to implement the policies set forth above
under GTE's proposal:



V. CONCLUSIONS OF LAW

ORDER

l. The Commission should overrule GTE's objection.

••

2. The Commission should grant GTE's request for reconsideration and treat contract language
relating to element combinations as arbitrated language.

Regulatory Flexibility. To the extent GTE's proposal slowed the transition to competitive
markets, it would slow the transition to more flexible regulation. This result would be
inconsistent wi~ RCW 80.36.300(6).

4. GTE's proposal is not consistent with the 1996 Act and is not consistent with Washington's
telecommunications policy goals.

3. The Eighth Circuit's decisions do not prevent the Commission from requiring GTE to offer ,.
element combinations.

Prices. By hampering competitive entry, GTE's proposal would reduce the pressure that
competition puts on prices. It would tend to produce unnecessarily high prices for Washington
consumers. This result would be inconsistent with RCW 80.36.300(3).

Diversity of Services. By hampering competitive entry, GTE's proposal would make it more
difficult for the Commission to promote diversity in the supply oftelecommunications products
and services. This result would violate the policy set forth in RCW 80.36.300(5).

While it is impossible to determine at this point which specific state service quality standards
GTE's proposal would violate, it is particularly likely to violate WAC 480-120-500(1). That rule
obligates both companies to design, construct, maintain, and operate their facilities to ensure
continuity of service, uniformity in the quality ofservice, and safety to people and property. The
additional potential service failure points resulting from GTE's proposal would make the task of
meeting the state's quality of service goals more difficult. GTE's proposal is not consistent with
Washington's telecommunications policy goals and is hereby rejected.

5. The Commission should reject GTE's proposal and decline to strike Section 32.5 of the
contract or any other language obligating GTE to provide combinations ofelements.

Efficiency and Availability. GTE's proposal would make competitive telecommunications
services less efficient because it requires the use ofjumpers. It would make competitive services
less available because logistical problems arising from the use ofjumpers would put customers

.out of service for a period of time long enough to discourage customers from switching to
AT&Ts services. This would violate RCW 80.36.300(2).

TIlE COMMISSION ORDERS that:



'.

1. Section 32.5 ofthe contract, and the other language obligating GTE Northwest Incorporated to
.provide combinations ofelements, shall remain in the contract.

2. In the event that the parties revise, modify, or amend the agreement, the revised, modified, or
amended agreement shall be a new negotiated agreement under the Act and the parties shall
submit it to the Commission for approval, pursuant to 47 U.S.C. § 252(e)(l) and relevant state
law, before the agreement takes effect.

DATED at Olympia, Washington and effective this 16th day of
March 1998.
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

ANNE LEVINSON, Chair

RICHARD HEMSTAD, Commissioner

WILLIAM R. GILLIS, Commissioner
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47 U.S.C. §251 (c) (3) .

ELEANOR STEIN, Administrative Law Judge:

Iowa Utilities Bd. v. FCC, 120 F.3d 753, 813 (8th Cir. 1997).

STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

Proceeding on Motion of the Commission to
Examine Methods by which Competitive Local
Exchange Carriers can Obtain and Combine
Unbundled Network Elements.

See Appendix A.

CASE 98-C-0690 -

APPEARANCES:

BACKGROUND

The Telecommunications Act of 1996 (the Act) requires

incumbent local exchange carriers to provide

nondiscriminatory access to network elements
on an unbundled basis at any technically
feasible point on rates, terms, and
conditions that are just, reasonable, and
nondiscriminatory in accordance with the
terms and conditions of the agreement and the
requirements of this section and section 252.
An incumbent local exchange carrier shall
provide such unbundled network elements in a
manner that allows requesting carriers to
combine such elements in order to provide
such telecommunications service.!

The Bell Atlantic-New York Pre-filing

On April 6, 1998 Bell Atlantic-New York detailed

addit.ional commitments in connection with its application to

p~ovlde in-region long distance service pursuant to the §271 of

In its October 14, 1997 decision, the United States Court of

Appeals for the Eighth Circuit determined that, although this

sect.ion could not be read by the Federal Communications

Commission (FCC) to require incumbent local exchange carriers

:LECs) to retain and supply existing combinations of elements,

"the fact that the incumbent LECs object to this rule indicates

:0 us that they would rather allow entrants access to their

networks than have to rebundle the unbundled elements for them. "2
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the Act.! The Pre-filing contains numerous milestones Bell

Atlantic-New York undertook to comply with the requirements for

§271 entry, and describes significant steps to further open the

New York market to competition. With respect to the combination

of network elements, in the Pre-filing Bell Atlantic-New York

pledged that competitive LECs

will have the ability to recombine elements
themselves through the use of smaller collocation
cages, shared collocation cages, and through
virtual collocation. In addition, Bell Atlantic
New York will demonstrate to the Public Service
Commission that competing carriers will have
reasonable and non-discriminatory access to
unbundled elements in a manner that provides
competing characters with the practical and legal
ability to combine unbundled elements. Among the
issues to be discussed in Bell Atlantic-New York's
demonstration is the feasibility of 'non-cage
collocation'. Bell Atlantic-New York will
continue its current, ubiquitous offering of the
platform until such methods for permitting
competitive LECs to recombine elements are
demonstrated to the Commission. This commitment,
when met, will permit competing carriers to
purchase from Bell Atlantic-New York and connect
all of the pieces of the network necessary to
provide local exchange service to their customers.

In order to define the method or methods by which
competing carriers will combine elements, the Commission
instituted this proceeding.

The Instituting Order

By order issued May 6, 1998, the Commission directed
Bell Atlantic-New York to file with the Commission a proposal

describing the method or methods by which competitors could

combine network elements and to illustrate how those methods meet

Bell Atlantic-New York obligations under the Act and the Pre

:iling, providing an opportunity for parties to comment and

Case 97-C-0271, Pre-filing Statement of Bell Atlantic-New
York, filed April 6, 1998 (the Pre-filing), p. 10.

-2-
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propose alternative methods for combining elements. 1 A May 14,

1998 ruling established a schedule for this proceeding and

required that all proposals for a method of combining elements be

fully developed, with sufficient explana~~on to allow parties and

Department of Public Service Staff (Staff) to test the proposals.

Parties were instructed to include statements as to why the

proposed option met the criteria in §§251, 252, and 271 of the

Act; an explanation of how the method would operate; examples of

other jurisdictions, companies, or industries where the method is

working; an explanation of how the proposed method could be

implemented in a commercially reasonable time period;
documentation of the cost of the method; and an analysis of the

impact of adoption of the method upon end-use customer service.

Subsequently, the parties were requested to demonstrate how the

proposed option was susceptible to making the transition to a

facilities-based competitive market strategy. Finally, in the

schedule was included a period for collaborative working

sessions, prior to presentation of these recommendations to the

=~mmission.

?a~ties' Filings

This inquiry opened with Bell Atlantic-New York filing

===e~ings of its proposed options for provision of network

~~ements in such a way as to allow carriers to combine them.

=:~e~ parties then filed comments and alternatives, some with

~xpansive legal and policy discussion, others with a more

Case 98-C-0690, Combining Unbundled Elements, Order Initiating
Proceeding (issued May 6, 1998).

-3-
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technical bent. 1 From the filings, six distinct options were

distilled, which were named and numbered to serve as the

organizing principle for the mass of technical, financial, and

policy data provided by the parties. Fro~ June 29, 1998 through

July 1, 1998, an on-the-record technical conference was held,

during which an advisory Staff team led a thorough examination of

the offered proposals. 2 At the technical conference, parties

presented six exhibits, and a transcript of 784 pages was

compiled. Parties presented expert witnesses both to sponsor

parties' own options, and to critique or support options

sponsored by other parties. The six options are analyzed in some

detail below. Following the technical conference, parties filed

post-trial type memoranda. 3 Members of the advisory Staff team

also met with vendors of various technologies and examined

installations of offered options.

Parties filing comments, and in some cases proposing options,
were: United States Department of Defense and all Federal
Executive Agencies (DOD); Covad Communications Company
(Covad); Metropolitan Telecommunications (Metropolitan);
Cablevision Lightpath (Cablevision), NextLink New York, L.L.C.
(Nextlink) and Association for Local Telecommunications
Services (ALTS); AT&T Communications of New York, Inc. (AT&T);
Time Warner Communications Holdings, Inc. (Time Warner); North
American Telecom (North American); Hyperion
Telecommunications, Inc. (Hyperion), LCI International Telecom
Corp. (LCI); Sprint Communications Company, L.P. (Sprint);
WorldCom Inc. (WorldCom); Telecommunications Resellers
Association (TRA); USN Communications, Inc. (USN); MCI
Telecommunications Corporation (MCI); Teleport Communications
Group (TCG); Competitive Telecommunications Association
(CompTel); Intermedia Communications, Inc. (Intermedia); RCN
Telecom Services of New York, Inc. (RCN); and e.spire
Communications, Inc. (e.spire).

The advisory Staff team, coordinated by Andrew Klein and
Margaret Rubino, included Scott Bohler, Christian Bonvin,
Jonathan Crandell, Donna DeVito, Stacey Harwood, Jeffrey
Hoagg, Kevin Higgins, Greg Pattenaude, and Steven Sokal.

Filing post-technical conference briefs were Worldcom;
Teleport; RCN and USN Communications; AT&T; Bell AtlantiC-New
York; CompTel; MCI; e.spire; Time Warner; COVAD, LCI;
Intermedia; Cablevision; and Sprint.

-4-
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On May 27, 1998, Bell Atlantic-New York filed its

Methods for Competitive LEC Combinations of Unbundled Network

Elements (Bell Atlantic filing)" In its filing, Bell Atlant'ic

New York asserted that the Act requires it to do no more than

provide competitive LECs collocation as a means to obtain access

to unbundled network elements. It offered what it termed "a

variety of ways" to combine unbundled network elements which, in

its view, went far beyond the legal requirement. First, Bell

Atlantic-New York asserts, it voluntarily offered competitors

pre-assembled combinations of elements, including the switch sub

platform and the enhanced extended loop. Second, Bell Atlantic

New York offered both physical and virtual collocation to access

and combine the complete range of unbundled network elements,

asserting it has increased the availability and lowered the cost

of physical collocation with smaller cages and shared cages.

Third, it offered competitive LECs the ability to combine voice

grade unbundled elements in assembly rooms, in assembly points

outside the central office, and in common collocation space.!

On June 23, 1998, Bell Atlantic-New York filed a

supplemental document including service descriptions for its

assembly room and assembly point offerings, and detailing the

common space physical collocation, renamed Secured Collocation

Open Physical Environment (SCOPE). The supplemental filing also

lncluded representative rates with preliminary cost support, to

es~ablish the relative cost to competitive LECs of combining

elements using the various options, prior to the Bell Atlantic

~ew York filing of tariff rates with cost support by July 23,

~998. This filing responded to the request of parties, and my

I~ ~ig~t of ~he expedited schedule for this proceeding,
p~e~lmlnary lnformation concerning costs was necessary to
address t~e.statutory requirement of just, reasonable, and
non-dlscrlmlnatory rates. However, Bell Atlantic-New York's
concern that this not become a rate case is a valid one. The
rates at issue here are or will be under scrutiny in the
network element proceeding (Case 95-C-0657) and pursuant to
Bell Atlantic-New York's July 23, 1998 tariff filing.
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